INTRODUCTION
The recent publication of an article by Doriane Lambelet Coleman, "Individualizing Justice Through Multiculturalism: The Liberals' Dilemma," 2 in the Columbia Law Review, raises significant questions concerning legal scholarship on the subjects of culture, gender, race, and multiculturalism. Legal academia has not been immune to what Keith Aoki describes as "the seductive but pernicious lure of 'backlash' politics"-the "vituperative (and largely unconscious) reaction to the social progress wrought by feminists, people and communities of color, and gay men and lesbians at virtually every level of American life" 3 -which has appeared in legal journals in the form of backlash scholarship. 4 TALKING CULTURE other yokes cultural feminism to victims' rights, and charges that multiculturalism threatens "women's progress."" In pursuing these agendas, Coleman's thesis relies on a regressive vision of immigrant communities, of multiculturalism, and of scholarship on these issues. As a result, her article fails to adequately address the complex questions raised by the emergence of "cultural defenses. " Coleman's argument can be summarized as follows. Non-European immigrants, particularly those from Asia and Africa, bring patriarchal customs with them to the United States, such as parent-child suicide, wife beating and killing, marriage by capture, and female genital mutilation. As demonstrated by these "practices," the cultural space inhabited by non-European immigrants is comparable "to a place European-American women began leaving in the mid-to-late nineteenth century."' 2 In deference to the notion of multiculturalism, however, some courts have allowed consideration of cultural evidence in cases involving immigrant defendants. Allowing consideration of this evidence results in the "liberals' dilemma": an inherent tension that is created between the values of feminism and multiculturalism. This dilemma must be solved by barring cultural evidence, because admitting cultural evidence discriminates against the victims of immigrant defendants, violating the anti-discrimination principle of the Equal Protection Clause. Applying a balancing test yields the conclusion that the interests of immigrant victims should trump the interests of immigrant defendants. Further, allowing culture in the courtroom risks "balkanization" and the recreation of "gender or racial apartheid."' 3 Nothing, including multiculturalism, can be permitted to "pervade the law." 14 This Essay responds to Coleman's position on the "cultural defense." It places her thesis within a broader scholarly context in order to clarify her article's unstated theoretical underpinnings. In addition, it makes explicit the premises, inconsistencies and ellipses on which her argument relies. Part I discusses her position as emerging from a particular strain of feminism which has been problematized both as gender essentialist and as endorsing "victims' rights." This section reveals her argument's reliance on a problematic deployment of female genital surgeries and a misleading analogy between parent-child suicide cases and the Susan "threatens the original theory of America as 'one people,' a common culture, a single nation." Arthur M. SchlesingerJr., The Disuniting of America 17 (1991) .
For a discussion of why backlash from the mouths of liberals-supposed allies-is particularly pernicious, see Richard Delgado, The Rodrigo Chronicles: Conversations About America and Race (1995).
11.
See, e.g., Cathy Young, Feminists' Multicultural Dilemma, Chi. Trib.,July 8, 1992, at 15. Young, whose work Coleman uses to support her argument, asserts that multiculturalists seek to destroy Western civilization, which is the "only civilization" that has sought to empower women. 12. Coleman, supra note 2, at 1140. 13. Id. at 1161-62. 14. Id. at 1100.
Smith case. It also shows that Coleman's conclusion that feminism and multiculturalism are antithetical derives from her failure to use an intersectional analysis. Part II addresses Coleman's limited presentation of culture as bound by certain anthropological constructions such as "rituals," "customs," "practices" and "traditions." This section explicates the manner in which such notions of culture fail to consider the role of external factors in affecting a community's culture, and deny that culture can be contested within communities. Part III discusses the way in which Coleman's adherence to "neutral principles" and her promotion of "cultureblindness" are linked to the ideology of "colorblindness," and can yield detrimental results for women of color. Part IV examines the depiction of non-European immigrant culture as primitive and incompatible with so-called "American" values and places it within the context of scholarship on cultural racism and multiculturalism. Lastly, Part V discusses what Coleman's prescription for reform would mean in the courtroom, briefly examines another area of law which is raising similar questions, and suggests some guidelines for future considerations of culture and law.
I. THE O=-R WOMAN
Coleman's position on "cultural defenses" is premised on the notion that non-European immigrant women are subsumed in patriarchal culture. She depicts feminism as "Euro-American," and non-European culture as defined by men, resorting to a single axis framework critiqued in the scholarship on intersectionality. This bifurcation of race and gender leads to the mistaken conclusion that the goals of multiculturalism and feminism are antithetical. In addition, the article erroneously characterizes parent-child suicide cases in order to support the conclusion that the rights of victims must always trump those of defendants in this area of law. This mischaracterization stems from a reliance upon the ideology of victims' rights, and from a failure to examine the subject position of non-European immigrant women.
Coleman asserts that when non-European immigrant women come to the United States, they enter a society that "is a better place for women from the Western perspective." 15 She warns that the "patriarchal values brought to our country by some immigrants serve as a barrier to the advancement of women from these cultures." 16 Accepting non-European "cultural norms" "takes two steps back,"' 7 and forces immigrant women "to go back to a time when American law formally discriminated against women and people of color, a time to which most would agree we as a society do not want to return."' 8
TALKING CULTURE
Such a perspective assumes that women immigrating to the United States are moving into a more liberated, enlightened, and emancipated society than the one from which they have come. It does not conceive the culture of immigrants from Africa or Asia to be anything but patriarchal in certain contexts, and believes that United States women, who live free from the constraints of non-European culture, are more liberated than their oppressed counterparts. The result of Coleman's position is to describe non-European immigrant culture as "male," and feminism as "American." African and Asian culture are exclusively patriarchal, and defined only by men, while feminists are always "Western" or "American" women. These assumptions lead Coleman to ignore two key points which have long been discussed within feminist scholarship: "Western" or "American" culture is also patriarchal, and non-European immigrant women are also feminists.
Coleman's article presents a version of feminism which replicates the colonialist 1 9 feminism of a century ago, 2 0 which has been critiqued as imperialist 2 ' and racist. 2 2 As Hazel Carby has described, the "feminist" version of racist ideology presents immigrant women as requiring liberation into the "progressive" social mores and customs of the metropolitan West: 23 19. The term "colonialism" refers to "the process by which the European powers reached positions of economic, military, political, and cultural hegemony in much of Asia, Africa, and the Americas. Colonialism took the form both of distant control of resources . . . and of direct European settlement." Ella Shohat & Robert Stam, Unthinking Eurocentrism: Multiculturalism and the Media 15 (1994) . 20. As Vron Ware describes British feminism of the late 19th century: For many women, the geographical extent of the Empire ... immediately created the possibility of totally unequal and dependent relationships in which women from the "Mother Country" helped to define and describe the conditions under which the colonized women lived, as well as the nature of those women themselves .... [T] he grotesque imagery of the suffering Indian female, halfivay between dog and saint... ha [s] been instrumental in reinforcing the image of "Oriental" or "Eastern" women as passive, quiescent victims of male power, whose subordination was sometimes connected with, but always relative to, that of Western women . . . . Feminism could thus be seen as part of the civilizing process, along with English civil law, education and Christianity. Vron Ware, Beyond the Pale: White Women, Racism and History 163 (1992) . 21. The term "imperialism" refers to a specific form of colonialism, whereby conquest of territory became linked to two main factors: the systematic search for markets and exportation of capital, and First World intervention in Third World nations, post independence. See Shohat & Stam, supra note 19, at 15; see also Cultures of United States Imperialism (Amy Kaplan & Donald E. Pease, eds., 1993) (collection of essays examining imperialism as both an internal process of cultural appropriation and as an external struggle over international power).
22. For critiques of certain versions of feminism as racist, see Maria Mies et al., Women: The Last Colony (1988); Trinh T. Minh-ha, Woman, Native, Other. Writing Postcoloniality and Feminism (1989) ; Gayatri C. Spivak, In Other Worlds: Essays in Cultural Politics (Routiedge 1988 (Routiedge ) (1987 ; Vron Ware, supra note 20.
23. The use of liberation narratives is not limited to the context of gender. For a critique of liberation narratives depicting Third World gays and lesbians in need of "Third World" is placed on display and compared to the "First World" which is seen as more "enlightened" or "progressive." 2 4 Such essentialized images of the "Third World woman" are predicated upon assumptions about Western women as secular, liberated, and having control over their own lives-but these assumptions are not grounded in material reality. Rather, as Chandra Mohanty writes, Western women's liberation is a product of discursive self-representation, which contrasts Western women's enlightenment with the suffering of the "Third World woman." 25 Given this history of imperialist feminism, it is fascinating that Coleman includes female genital surgeries ("FGS") 26 in her list of four "cases that best illustrate the use of cultural evidence as a defense to criminal conduct," 2 7 especially when she does not describe or cite a single case involving FGS where cultural evidence has been presented. There is no indication that any kind of "cultural defense" was presented in the case she uses to describe "the time honored tradition of female circumcision." 28 Nonetheless, she suggestively writes, " [t] he State charges the woman with child abuse, but is unable to convict her, '2 9 leaving the implication of a successful "cultural defense." 0 That Coleman includes FGS in Western 26. Isabelle Gunning suggests using the term "female genital surgeries" rather than "genital mutilation," which immediately projects a negative moral assessment, or "female circumcision," which implies a mild operation equivalent to male circumcision. Isabelle R. Gunning, Arrogant Perception, World-Travelling and Multicultural Feminism: The Case of Female Genital Surgeries, 23 Colum. Hum. Rts. L. Rev. 189, 193 n.15 (1992 her article can be explained by the fact that FGS is used to exemplify barbaric Third World practices within the discourse of North American feminism. 3 1 Western discourse on FGS directs a "horrified gaze" towards its colonial and post-colonial subjects, rather than looking at the complexities surrounding the issue of FGS. 3 2 Coleman's depiction of FGS betrays no knowledge of the tremendous controversy that has surrounded Western feminist depiction of FGS as a cause cgl~bre, nor of the thoughtful interventions that have suggested tactics for achieving a dialogue on the issue between feminists in Africa and the West. 33 Such an erasure of history and scholarship eviscerates the possibility for meaningful discussion on the issue.
Coleman's article invokes the name of women's progress in order to legitimize the exclusion of non-European immigrant culture from consideration by the law. 315-17 (Barbara Laslett et al. eds., 1995) .
Gunning's proposed methodology, for example, suggests that Western feminists pondering FGS avoid "arrogant perception" and identify interconnectedness through "world-travelling." World-travelling means that a woman should: 1) look to her own historical context; 2) see herself as the other woman might perceive her; and 3) see the other woman, her world, and her sense of self through her eyes. See Gunning, supra note 26, at 197-205. 34. See Young, supra note 11, at 15. Susan Faludi identifies Young, along with Katie Roiphe, Christina Hoff Sommers, Rene Denfeld, Karen Lehrman, and Elizabeth Fox-Genovese, as a group of "pseudofeminists" supported by the media, whose "dismissive-to-multiculturalists" seek to "promote the idea that every culture should be judged on its own terms," which puts feminists "in a painfully awkward position." 3 5 Both Coleman and Young believe that "cultural defenses" force a choice between multiculturalism and women's progress, and that multiculturalism must yield. 3 6 Such a privileging of women's rights over culture results in an embrace of gender consciousness and rejection of race consciousness. These contradictory impulses rely on the misperception that supporting the rights of women requires abandoning any consideration of race or culture, 3 7 because non-Western culture is somehow more "chauvinistic" than "United States culture."
By positioning feminism as "Euro-American" and non-European culture as defined only by men, Coleman's thesis resorts to a single axis framework, frequently critiqued in the scholarship on intersectionality. 38 A parallel move is the implicit racing of women as "white," and thinking of "blacks" or "Asians" or any other racially or ethnically defined category as "male." This essentialism erases the intersection inhabited by people subjected to multiple oppressions, which has been described for black women as "a political vacuum of erasure and contradiction maintained by outright-hostile attitudes... locate them firmly on the antifeminist side of the ledger." Susan Faludi, "I'm Not a Feminist But I Play One on TV," Ms., Mar./Apr. 1995, at 31, 32, 39.
35. Young, supra note 11, at 15. Young writes: As Islamic fundamentalists remind us, equality of the sexes is a Western value judgment. Moreover, it is a standard by which most non-Western cultures-even if you allow for a few quasi-matriarchal tribes-come up short .... The United States embraces millions of immigrants from a diverse mix of cultures. According to the "politically correct" gospel . . . these immigrants and their children should be encouraged to preserve their own cultural mores and identities; assimilation is viewed as a form of psychic violence. Yet in many cases, these values include the extreme subjugation of women. What's a feminist to do? Id.
36. See id.:
The politically correct, for all their noble claims are not concerned about women's rights or human rights. Their real purpose is to denigrate and tear down Western civilization. We who cherish Western values must affirm the ideal of equal opportunity and individual rights-regardless of sex or race-as the fulfillment of the best in Western and American tradition. The real believer in racial and sexual equality will work to make sure that the Western heritage belongs to everyone. See also Coleman, supra note 2, at 1166. 37. See Coleman, supra note 2, at 1098 ("I believe that there are several reasons for choosing rights over culture.").
38.
For examples of works that critique the use of a single axis framework for failing to address the experiences of those who live at the intersection of interlocking forms of oppression, see sources cited infra note 44.
Coleman does acknowledge that the argument for using an intersectional analysis can be considered "compelling," although her article does not follow this methodology. See Coleman, supra note 2, at 1096 n.16 ("Volpp makes the compelling argument that women of color, and perhaps particularly immigrant women of color, are uniquely situated at the intersection of race, ethnicity, national origin, and gender, and thus that this dilemma appears to be more poignant for these women."). the almost routine polarization of 'blacks and women' into separate and competing political camps." 3 9 Intersectionality is not about alternatively identifying as a member of one group or another, but is about critiquing discourses-political, structural, representational-that are shaped to respond to exclusive and separable categories. 40 Because intersectionality can be misread to freeze identity along a limited number of axes, it may be helpful to use instead the construct of subject positions, so that subjecthood is understood not as unitary and constructed by totalizing, modernist discourse, but as multiple and fragmented. Our positionalities-as gendered subject, as class subject, as racial subject-can be understood as the result of various social relations formed through different discourses and our own reappropriations of tradition. 4 1 The use of a single axis framework-looking at gender unmediated by any other social forces, such as race, immigrant status, poverty, sexuality, or imperialism-facilitates the assumption that the United States is the premier site of liberation for immigrant women, as well as the claim that immigrant "culture" is determined by misogynistic men. This practice allows the erasure of resistant experiences and the very agency of immigrant women-whether they are found in these cases as legallydefined victims, or as defendants. 42 Coleman's article's brand of feminism is also predicated on the notion of a unitary female subject. Cultural feminists developed the modern construct, "woman," by privileging sex differences over any other basis of oppression and asserting the existence of universal gender 89 subordination across time and space. 43 This version of feminism has been criticized as gender essentialism. 44 -As Inderpal Grewal points out, sexual violence, namely domestic violence and rape, has become the primary agenda of United States cultural feminists because these topics are used to demonstrate-and frequently, to define 45 -women's oppression by men, and because they allow American women to assert the universality of women's experience. 46 The version of gender essentialism articulated in Coleman's essay, whereby phenomena such as poverty and racism are completely eclipsed by culturally determined sexism as a source of oppression, entirely ignores any context that might differentially shape a woman's experience or agency. 47 Coleman's failure to examine the subject position of non-European immigrant women intersects in disturbing ways with the notions of victimhood, agency, and resistance depicted in her article. Her article suggests that when non-European women are the victims of crimes, they are passive objects, waiting to be saved by the arm of the law and the largesse of European American feminism. 48 They are devoid of any agency, and there is no sign that they resist patriarchal formations within their com- ('Vol. 96:1573 munities and in the dominant community. But when non-European women commit crimes, they become agents engaged in brutality and deception, and defenders of their culture's patriarchy. 49 This binary opposition-victim or criminal-emerges from the article's embrace of victims' rights. A more nuanced and contextualized understanding of the positioning of women of color and immigrant women would place their actions within a complex of multiple and fractured social forces, and not deny their full humanity.
Coleman recognizes that immigrant women are not only criminal victims of male immigrant defendants, but also can be defendants themselves in the context of parent-child suicide cases. In an effort to lay claim to a coherent, "objective" position on the use of cultural evidence, free from the "ad hoc fashion [of decisionmaking], based on political or professional affiliations" 50 that she accuses others of following, she twists her reading of these cases in two very different directions. First, her argument reads parent-child suicide through the lens of patriarchal culture, stating that it results from "a subordinating patriarchal custom" that causes a woman to feel "shame" about her husband's infidelity, 5 1 which she must purge through suicide, the "culturally appropriate response." 5 2 This allows Coleman to assert that she feels some sympathy for a woman who tries to commit parent-child suicide, and that she even can conceptualize her to be "a victim." 53 Coleman, however, then abruptly changes course to analogize parent-child suicide cases to the case of Susan Smith: someone who did not actually attempt to kill herself, and who, after killing her children, alleged that her children had been kidnapped by an African American man. -4 be convinced that the United States is not a place where they can hope to be protected from discriminatory culture-based crimes.").
49. See infra text accompanying notes 54-60 (discussing Coleman's analogy between the parent-child suicide cases and the Susan Smith case); see also Coleman, supra note 2, 
Coleman asserts:
Apart from the doctrinaly inconsequential fact that Susan Smith drowned her two children by sending a car into lake water in South Carolina, rather than by holding them physically under ocean water in California, the facts of the Smith case were, in all relevant aspects other than culture, the same as those in Kimura. Id. at 1142. Yet she also writes:
Kimura also is quite a bit more sympathetic than Susan Smith who, as far as we know, was not acting under the influence of a culturally-dictated patriarchal
COLUMBIA LAW REWEW
The analogy between parent-child suicide and Susan Smith relies on two disturbing assumptions. First, to support the analogy to Susan Smith, Coleman disingenuously defines parent-child suicide cases as instances in which "the mother, after killing her children, is either unsuccessful in her effort to kill herself, or she decides not to take her own life after all." 55 However, Coleman does not (and cannot) cite a single parent-child suicide case where the woman "decides not to take her own life after all," because the very definition of parent-child suicide includes the parent's attempt at suicide. Further, the analogy ignores any racial difference between Susan Smith and the immigrant women she describes, and the way racial positions intersect with both United States and Asian American patriarchies in the parent-child suicide cases. 56 Why would Coleman's article present such an inconsistent reaction to parent-child suicide cases? The inconsistency appears to stem from a bifurcated presentation of women as exclusively either victims of their culture, or as victimizers of their children. Coleman conceptualizes non-European immigrant culture as solely patriarchal, and thus sees women operating within that framework as "victims," subject to complete cultural determination; 5 7 they act "under the influence of a culturally-dictated padirective, who did not appear to have made any serious effort to kill herself, and who lied intentionally, repeatedly, and very publicly about her role in the killings. Id. at 1125 n.163 (citation omitted). It appears that Coleman seeks to analogize the parent-child suicide cases to Susan Smith so that she can argue that the children who are the victims of such cases are not as well treated as Susan Smith's children-as demonstrated by a longer criminal sentence for Susan Smith. She also discusses the Nicole Brown Simpson case to show that "European Americans"-as opposed to "non-European immigrants" subjected to "cultural defenses"-are better served by our legal system. Id. at 1138. It is questionable, however, whether the Nicole Brown Simpson case actually demonstrates that "European American women ... are deemed worthy of legal concern." Id.
Furthermore, the Simpson case, wherein racial considerations were pervasive, appears an odd example to choose to cite, given Coleman's contention that our legal system, without explicit "cultural defenses," is somehow color-and culture-blind. For a discussion of the role of race in the Simpson trial, see Cheryl I. (Gary Okihiro et al. eds., 1995) .
For a sympathetic reading of the way in which Susan Smith may have been affected by social forces, such as childhood sexual abuse, the abdication of male responsibility, and class inequality, see Harris, supra note 54, at 248-49.
57. On the general notion of cultural determination of Asian Americans, see Volpp, supra note 44, at 94. The prevalent assumption that Asian Americans are more subject to cultural dictates than any other group in the United States is a major premise of Coleman's piece. triarchal directive," 5 8 and "feel shame" due to a "subordinating patriarchal custom." 5 9 A more sophisticated reading of these cases would posit that parent-child suicide is not the result of women enacting a dictated response to "shame," but rather the result of women experiencing extreme marginalization and abuse; and exercising agency within that context. 60 Women are not subsumed by culture, but are in active negotiation with it. Coleman's article does not adopt such a perspective, however, because she chooses to balance interests in favor of legally defined victims. This mandates rejecting a sympathetic understanding of women defendants who might be considered in a political or social sense to be victims. Instead, women who try to commit parent-child suicide are vilified as being "remarkably similar" to Susan Smith, so their interests can be trumped by the interests of their legally-defined victims: their children.
But victimhood is more contingent, and less categorical, than Coleman indicates. As I have argued elsewhere, contextual analyses should be used when considering how culture interacts with the multiple pressures which subordinate individual defendants. 6 ' In contrast, Coleman's definition of victimhood is entirely circumscribed by the law;
Elsewhere, I explain this notion of extreme cultural determination as both the conflation of "culture" with "other," which descends from anthropological and neoimperialist tropes, and the conflation of "Asian" with "foreign," which emerges from the peculiar variant of racism faced by Asian Americans. This cultural determination is dehumanizing because it distances Asian Americans from the understandings of human behavior developed using the Western notions of individualism and psychoanalysis. It is also depoliticizing because it uses culture, and not structural forces such as racism or economic oppression, to explain the existence of problems in Asian American communities. Id. 58. Coleman, supra note 2, at 1125 n.163.
Id.
60. See Volpp, supra note 44, at 87-95. 61. See id. at 98. I will note here that Coleman misrepresents my previous article, (Mis)Identifying Culture, supra note 44, on a number of points. These include her contentions that I argue that cultural evidence should only be admitted for female defendants, and that I would permit use of the "cultural defense" when immigrant men commit crimes against non-immigrant defendants. See Coleman, supra note 2, at 1145-47 & n.248. Coleman does recognize that I do not actually make either of these statements in (Mis)Identifying Culture, but claims that my argument "effectively leads" to these conclusions. Id. at 1146.
However, my previous article explicitly requests that not every "cultural defense" case be seen as one concerning the subordination of women.
Valuing the principle of antisubordination is more than a game of hierarchical rankings of "who's most oppressed"; it means a serious commitment to evaluating and eradicating all forms of oppression .... The point of antisubordination is not to read every story as a "subordinated woman's story"; rather, it is that one must never explain or close off any story into beingjust one story. This is exemplified in the Wu case [a parent-child suicide case] since it is also a story about the killing of a child by his parent. Volpp, supra note 44, at 98 & n.170 (footnotes omitted). Despite this statement that parent-child suicide should not be understood only as involving women victims, Coleman contends that my previous article fails "to value or even to discu. male victims," Coleman, supra note 2, at 1146, because it "never discusses" the son in the Wu case. Id. at 1146-47. only the law can protect victims, who are utterly without agency. Although Coleman asserts that, "[t]his Article and my views are not part of the conservative 'victims' rights' movement that recently has surfaced," 62 her article is emblematic of victims' rights. Her argument is premised on the notion that all victims are good, and that the law inadequately protects them. 63 Coleman's thesis privileges the rights of legallydefined victims, even when such privileging requires desperate maneuvering, as exemplified by her characterization of parent-child suicide.
The growth of the victims' rights movement has been spurred by various forces, including campaigns organized to counter sexual assault and domestic violence; the sense that justice is not served by protecting the rights of defendants; and a shift in conceptualizing the purpose of punishment from rehabilitation to retribution.r We now face a proposed victims' rights amendment to the United States Constitution that would enshrine victims' participation in various aspects of the criminal process as a fundamental right. 65 Defendants, whose liberty is threatened by the state, are positioned differently in the criminal justice system than victims. "Balancing" the rights of defendants and victims by curtailing the 62. Coleman, supra note 2, at 1097 n.23. While she declares that she disagrees with the victims' rights movement's focus on retribution, she later complains that: "childvictims of immigrant crime (victims, essentially of cultural pluralism) have been.., left without protection by the criminal law. This result serves neither the intent of deterrence nor that of retribution." Id. at 1143.
It must also be pointed out here that Coleman's allegation that children are killed because of cultural pluralism is quite breathtaking.
63. For a discussion of the manner in which victim rhetoric is problematic and can harm victims, see Martha Minow, Surviving Victim Talk, 40 UCLA L. Rev. 1411 Rev. (1993 .
64. See generally Lynne Henderson, The Wrongs ,of Victim's Rights, 37 Stan. L. Rev. 937 (1985) (discussing the historical evolution of victims' rights and theories of criminal justice in the United States).
65. The proposed amendment, co-sponsored by Senators Diane Feinstein and Jon Kyl, and endorsed by both President Clinton and presidential candidate Bob Dole, states:
Section 1. To ensure that the victim is treated with fairness, dignity, and respect, from the occurrence of a crime of violence and other crimes as may be defined by law pursuant to section 2 of this article, and throughout the criminal, military, and juvenile justice processes, as a matter of fundamental rights to liberty, justice, and due process, the victim shall have the following rights: to be informed of and given the opportunity to be present at every proceeding in which those rights are extended to the accused or convicted offender; to be heard at any proceeding involving sentencing, including the right to object to a previously negotiated plea, or a release from custody; to be informed of any release or escape; and to a speedy trial, a final conclusion free from unreasonable delay, full restitution from the convicted offender, reasonable measures to protect the victim from violence or intimidation by the accused or convicted offender, and notice of the victim's rights.
Section 2. The several States, with respect to a proceeding in a State forum, and the Congress with respect to a proceeding in a United States forum, shall have the power to implement further the rights established in this article by appropriate legislation. 142 Cong. Rec. S3795-S3797 (daily ed. Apr. 22, 1996) (statement of Sen. Kyl). rights of defendants, as Coleman's article and the proposed amendment advocate, makes little sense. Balancing, in the context of cases involving cultural defenses, is a jurisprudential tool used more appropriately to make decisions on a case-by-case basis, rather than to endorse universal prescriptions. 66 The proponents of victims' rights include Justice Scalia, 67 law and order conservatives, and those who advocate increased protection for victims of gendered violence. Advocating victims' rights from a feminist perspective is not uncommon, but is highly problematic. As Mari Matsuda has written, focusing solely on crimes against women deflects attention from the crimes of the criminal justice system itself-most obviously, its racism. 68 This racism belies the appropriateness of a prescription which 66. Commentators point out that a trial is not "a sporting event whose rules require 'balance' between defendant and victim." Naftali Bendavid, Victims' Ultimate Revenge, Legal Times (D.C.),July 1, 1996, at 1. See generally Angela P. Harris, The Jurisprudence of Victimhood, 1991 Sup. Ct. Rev. 77 (our criminal justice system provides rights for criminal defendants in attempt to create orderly alternative to individual retaliation and vigilante justice).
Nonetheless, supporters of the victims' rights amendment seek to equalize the relationship of victim and defendant in the criminal process. As President Clinton recently stated: "When someone is a victim, he or she should be at the center of the criminaIjustice process, not on the outside looking in .... Amending the Constitution here is simply the only way to guarantee that victims' rights are weighted equally with defendants' rights in every courtroom in America." Remarks Announcing Support for a Constitutional Amendment on Victims Rights, 32 Weekly Comp. Pres. Doc. 1134 , 1134 , 1136 (June 25, 1996 .
Those familiar with the way our criminal justice system works are extremely concerned about expanding victims' rights. Prosecutors, many of whom have used the victims' rights movement for political gain, are among the fiercest opponents of the proposed amendment, for they fear that their ability to make informed, independent decisions will be compromised. For example, they ask, "What if... a prosecutor wants to accept a plea bargain ... but the victim's relatives ... insist on going to trial?" Bendavid, supra, at 17; see also Henderson, supra note 64 (explaining that proposed victims' rights programs may be undesirable for victims of crimes). 67. In objecting to the Court's holding that a victim impact statement was per se unconstitutional, Justice Scalia noted:
Recent years have seen an outpouring of popular concern for what has come to be known as "victims' rights"-a phrase that describes what its proponents feel is the failure of courts ofjustice to take into account in their sentencing decisions not only the factors mitigating the defendant's moral guilt, but also the amount of harm he has caused to innocent members of society. Booth v. Maryland, 482 U.S. 496, 520 (1987) (Scalia, J., dissenting).
68. See Man Matsuda, Crime and Punishment, Ms., Nov./Dec. 1994, at 86. Matsuda describes the problematic efforts of feminists to use criminal enforcement to combat violence against women. For example, feminists successfully lobbied for passage of the Violence Against Women Act ("VAWA"), even though it included provisions that "vastly increased the number of death penalty offenses and failed to require racial equality in death penalty applications." Id. at 86. VAWA also has allocated vastly more resources to law enforcement and prosecution than to any other initiatives, such as community education or battered women's shelters. See Fate of Funding for VAWA Tied to the Budget Negotiations, Violence Against Women Activist Update (Nat'l Network to End Domestic Violence, D.C.), Apr. 11, 1996. presumes that official excision of "culture" will lead to "culture-blind" and non-racist decisionmaking. 69 Matsuda also notes that the criminal justice system is predicated on patriarchal structures, and that attempts to strengthen criminal enforcement will not change our culture of violence. 7 0 To advocate for "victims' rights" by increasing criminal penalties, without simultaneously critiquing a system that "spawns racism, police brutality, corruption, and a value system of property before people,"' will not be an ultimately liberatory project.
II. WHAT CULTURE? WHOSE CULTURE?
Another premise that underlies Coleman's article is that the culture of non-European immigrants is bound by anthropological constructions such as "rituals," "customs," "native practices" and "traditions." The freezing of non-European culture in such forms as "custom" or "practice" emerges from colonialist and imperialist discourse which opposes tradition (East) and modernity (West), and which associates East with ancient ritual, despotism, and barbarity, and West with progress, democracy, and enlightenment. 72 This cultural freezing precludes envisioning culture as 69. For a description of the endemic racism that pervades the criminal justice system, see Law Panel Says U.S. is Racist in Applying the Death Penalty, Int'l Herald Trib.,July 17, 1996, at 8 (describing finding of International Commission of Jurists that the administration of death sentences in United States is "arbitrary and racially discriminatory"); see also Sheri L. Johnson, Black Innocence and the WhiteJury, 83 Mich. L. Rev. 1611 Rev. (1985 45-46 (1995) (describing how criminal justice system reinforces white, traditionally maleidentified values of dominant culture).
Perspectives on the criminal justice system are often affected by stereotypes and their interaction with the way the popular imagination racializes and genders crime. Frequently, individual victims are conceptualized as women, and white; the "victim'-in the form of "the law" that has been broken-is raced as white; and criminals are largely perceived of as men of color. For example, there has been substantial scholarship pointing out the way that rape narratives usually consist of a black rapist and a white victim. See, e.g., Crenshaw, Mapping the Margins, supra note 44, at 1266-82; Jennifer Wriggins, Note, Rape, Racism and the Law, 6 Harv. Women's L.J. 103 (1983) .
A recent article indicated that black rapists and white victims are used not only to represent the experience of rape, but to represent the experience of race in America. The New York Times reported recently that a white woman, who had been raped by a black man and had given up her child for adoption, was reunited with that daughter after 33 years of separation. "The mother and daughter reunion has drawn extraordinary attention, with many reporters, and other people outside the family, seeing it as a parable about race and America." Sara Rimer, Across a Barrier, a Family Waited, N.Y. Times, July 7, 1996, at A10. In other words, the black male rapist and white female victim paradigmatically represent race in the United States.
70 encompassing the effect of factors such as the state, economic pressures, or racism; it also prohibits examination of the way that culture is differently experienced and contested within communities. Without such an understanding, representations of culture are limited to being defined by stereotypes.
Culture is not some monolithic, fixed, and static essence. 7 3 Coleman recognizes this near the end of her article in what she describes as an "end note," 74 yet she does not integrate this problematization of "culture" into her argument. Rather, her article consistently reifies notions of culture as stable and compartmentalized. Consider her description of the facts of People v. Moua:
From all objective appearances, the woman, who happened to be Hmong, had expressed her wish in some manner to become part of the larger American community-by choosing to work on the campus of Fresno State. However, a knock at her door in the middle of an otherwise normal American working person's day reunited her with Hmong culture in all of its aspects, and united her with a man who embodied it. 75 Coleman also contends that the woman had decided "to reject the aspects of her parents' culture that are alleged to invite rape." 76 Coleman depicts Hmong culture as something that can be shed through becoming "part of the larger American community" and that has no part of "an otherwise normal American working person's day." 77 This dichotomization of "Hmong" and "American" polarizes a "we" (normal, American) and a "they" (Hmong) and essentializes the resultant "other" (Hmong). 7 8 Such a perspective ignores the manner in which culture is relational and fluid-namely, that we do not live in "hermetically sealed cultures" that travel with us from cradle to grave. 79 Her position also other cultures as contingent fictions); Spivak, supra note 22 (examining relationship of colonialism, feminism and culture).
73. See generally Clifford, supra note 72 (examining fluidity and hybridity of culture); George E. Marcus & Michael M.J. Fischer, Anthropology as Cultural Critique (1986) (same); Rosaldo, supra note 72 (same); Writing Culture: The Poetics and Politics of Ethnography (James Clifford & George E. Marcus eds., 1986) (same).
74. See Coleman, supra note 2, at 1162 ("the notion that culture is permanent is also fiction"); Id. at 1168 ("It is an anthropological fact that almost every culture is being modified, constantly." (1993) . Gilroy is critical of the fact that:
Culture is conceived along ethnically absolute lines, not as something intrinsically fluid, changing, unstable and dynamic, but as a fixed property of social groups rather than a relational field in which they encounter one another and live out social, historical relationships. When culture is brought into contact with "race" it is transformed into a pseudo-biological property of communal life.
misses the point that someone like the woman she describes is "American" not only when she works on a college campus, and "Hmong" not only when she interacts with her parents or when she is raped. According to the passage, "American" is equated with progress: the world of work, the college campus, while "Hmong" is associated with barbarity and tradition, in this case, rape. 8 0 One "happens to be" of a particular ethnicity or race, but one can become American through separating from parents and family and assimilating. In addition to the conflation of Hmong culture with sexual violence, such an understanding of Asian American positionality in the United States relies on extremely contested notions. These include the model minority myth whereby Asian Americans are expected to gain societal acceptance as the "model minority" through work, the idea that immigrants must assimilate into "normalcy," the fusing of immigrant parents with notions of "backwardness" and of "American" children with "progress," and the overemphasis upon intergenerational conflict in defining the Asian American experience. 8 ' This freezing and oppositional placement of "Hmong" and "American" is reminiscent of the testimony of Burton Pasternak, the anthropological expert who testified for the defendant in the case People v. Chen. Pasternak testified that the difference between "Chinese" and "American" culture would lead a Chinese immigrant man to act more volatilely than an "American" if he believed his wife was having an affair. 8 2 To demonstrate to the court that it would not be unusual for a Chinese immigrant to murder his wife in those circumstances, Pasternak fetishized a supposed difference between "Chinese" and "American," a Id.
One could argue that this change occurs to the extent that certain cultures are perceived as genetically encoded, for example, with Confucian principles. Along these lines, it has been suggested that we increasingly are seeing what could be called "genetic essentialism": the notion that "personal traits are predictable and permanent, determined at conception, 'hard-wired' into the human constitution. Islands Lj. 79, 80 (1998) .
82. See Volpp, supra note 44, at 64-77. Pasternak alleged that in China, unlike in the West, casual sex, adultery, and divorce are extreme deviations from social mores, and that a man whose wife was adulterous would be thought to have a kind of "stain" upon him, indicating that he had lost "the most minimal standard of control within his family." Id. at 69 n.55. Pasternak's portrayal was substantiated neither by fact nor by his own testimony. See Id. at 70 (citing Record at 105-08, People v. Dong Lu Chen (N.Y. Sup. Ct. Dec. 2, 1988 (No. 87-7774))).
[Vol. 96:1573 difference so great that, when asked to define what he meant by "American," he responded by identifying himself, a white male, as the "average American," and by describing American as not "Chinese." 8 3
Coleman's article describes the "culture" of non-Europeans in terms such as "time-honored," "tradition" and "practice," portraying members of a community as behaving solely in accordance with ancestral ritual. 8 4 This prohibits the realization that "culture" can encompass information about social context that implicates an individual's relationship to the "dominant" community or the state. Discussions of "culture" are frequently used to preclude consideration of the way the state or dominant community affects what is constructed as "culture." For example, the notion of a "culture of poverty" tends to absolve the government or dominant community from any responsibility for economic devastation in African American communities. The description of the exploitation of immigrant garment workers by immigrant sweatshop owners as "cultural," 85 thereby erasing the complicity of transnational corporations (garment industry manufacturers and retailers) and the state (government agencies), is another example. 86 A more expansive vision of what 83. Id. at 70-71 (citing Record at 76). 84. See Coleman, supra note 2, at 1093 ("time-honored, customary practice of parentchild suicide"); id. at 1094 ("time-honored tradition of female circumcision"); id. at 1106 ("marriage-by-capture ritual"); id. at 1166 (asserting that the cultural defense is irreconcilable with progress "at the core of the broader American culture" because it "permits customary practices such as female genital mutilation, mother-child suicide, constitutes "culture" can be used in the context of what are asserted as "cultural defenses." Cultural evidence should include information on the ways the state, transnational corporations, and the dominant community affect an immigrant, through such factors as immigration status, the inaccessibility of the local police department, economic constraints, racism and anti-immigrant violence, and the lack of accessible shelters for battered immigrant women.
Coleman's prescription also ignores 8 7 the enormously important point that culture is experienced differently by different people within a particular community, for example, along lines of age, gender, class, race, or sexual orientation. 8 8 This understanding is crucial when responding to cases where immigrant men defend violence against women on the basis of culture. Rather than perceiving these cases to be about the progressive "Western" feminist saving the immigrant woman from her patriarchal culture, we should understand them to raise the question of how to dismantle claims of cultural authority housed in specific representations-claims which are contested within communities. While considering cultural evidence when culture is contested, and not a static essence, is Rev. 407 (1995) (describing the problems faced by immigrant workers, and the failure of government agencies, legal services, and unions to confront and solve those problems). 87. Coleman does briefly acknowledge that culture may be contested within communities. Coleman admits:
[T]here is the problem of the existence of the custom or practice-that is, does it exist at all, and if it does, is it culturally acceptable in the minds of all or merely some segments of the foreign society at issue; second, there are difficulties in interpreting the custom or practice-that is, is the custom or practice as the defendant has described it, or are there nuances that he has not described that are relevant to a full understanding of its value for purposes of legal analysis. Coleman, supra note 2, at 1162-63.
However, Coleman does not engage the complex questions raised by the fact that culture is contested within communities. Rather, she uses this fact to bolster her position that immigrant culture does not belong in the courtroom, on the basis that these complexities raise too many problems for the judicial system. See id.
88. Her article's erasure of any notion of agency or resistance on the part of immigrant women from non-European communities is linked to this failure.
On the way culture is experienced differently within communities, see Rosaldo, supra note 72, at 19-20. He argues that we should think of culture "as a more porous array of intersections where distinct processes crisscross from within and beyond its borders," where these processes often develop from different identities. See also Volpp, supra note 44, at 76-77, 84, 93-94 (examining the way discussions of culture and "cultural defenses" frequently erase competing perceptions of culture).
[Vol. 96:1573 admittedly a daunting task, trials are designed to sort through the thickets of competing expert evidence, as Holly Maguigan points out. 8 9 Glossing over the fact that culture is contested within communities allows Coleman's argument to leap from the "cultural defenses" asserted in these cases to general invocations of "culture." 90 But why assume that presentations of culture in a handful of criminal cases define the culture of entire communities when it is well known that defendants will use whatever means necessary, including playing on racial and other stereotypes, to explain their actions?
To demonstrate the fallacy of such an assumption, one could look at the case People v. Rhines, 9 1 where the defendant, indicted for rape, sought to admit expert testimony that black people tend to speak loudly, and that the victim, who was also black, would not have been intimidated by his loud speech. The assumption would require the conclusion that this representation constitutes "black culture," asserted by all black people regardless of gender, sexuality, or any other of a multiplicity of factors. 92 The judge in the Rhines case was quick to reject the proffered evidence, calling it "an inexcusable slur on all females of the black race." 93 In contexts where it may not be so obvious that the presentation of evidence replicates crass stereotypes, attorneys should make an effort to involve community members who are sensitive to the dynamics of power and 89. See Maguigan, supra note 69, at 96. Maguigan's article is a very thoughtful analysis of the incredible complexities involved in this issue. Not surprisingly, I take issue with Coleman's contention that Maguigan's article "does not seek to address the larger policy question of whether a cultural defense should exist in our laws," presumably "because of Maguigan's practical perspective." Coleman, supra note 2, at 1148. 90. The frequent stereotyping of non-European culture may reflect the way non-European immigrants to the United States and, frequently, their descendants are thought of as unfamiliar and "foreign." On the perception of Asian Americans, specifically, as foreign, see, for example, Keith Aoki, "Foreign-ness" and Asian American Identities: Yellowface, World War II Propaganda and Bifurcated Racial Stereotypes, UCLA Asian Pac. Am. LJ. (forthcoming 1996); Robert S. Chang, Toward an Asian American Legal Scholarship: Critical Race Theory, Post-Structuralism, and Narrative Space, 81 Cal. L. Rev. 1241 Rev. , 1251 Rev. -65 (1993 ; Neil Gotanda, "Other Non-Whites" in American Legal History: A Review ofJustice at War, 85 Colum. L. Rev. 1186 Rev. , 1188 Rev. (1985 . 91. 182 Cal. Rptr. 478 (Cal. Ct. App. 1982) . 92. In People v. Rhines, the defendant sought to admit evidence that he had made a reasonable mistake about the consent of a woman who testified that he had raped her by using physical force and an intimidating tone of voice. See id. at 483.
For a critique of the "defense" presented in that case, see Crenshaw, supra note 39, at 402, 422.
93. The opinion states: Defendant's proffered testimony of a black psychologist concerning "the characteristics of black people to speak very loudly to each other" and the purpose for which he sought to use it is on par with his own testimony concerning black women which we consider to be an inexcusable slur on all females of the black race. Rhines, 182 Cal. Rptr. at 483. subordination within particular communities, as I have suggested elsewhere. 9 4
III. "B. xANIZATMON"
Coleman argues that the immigrant women and children who are the legally-defined victims of patriarchal "practices" will be subjected to violations of their right to equal protection if "cultural" evidence is admitted in these cases. 9 5 She reaches this conclusion through adhering to a belief in neutral principles, objectivity, and the inherent invidiousness of any consideration of culture or race. Such a vision of the law finds kinship both in legal scholarship prior to the advent of critical schools of legal theory, and in the writing of the more conservative members of the Supreme Court.
In making her equal protection argument, Coleman touts Paul Brest's antidiscrimination principle, 9 6 which guarantees "that similar individuals will be dealt with in a similar manner by the government." 9 7 Her article does not mention that the notion of antidiscrimination has been criticized by numerous scholars who advocate using the construct of antisubordination. In fact, the article claims the "antisubordination principle" to be an "alternative" to the antidiscrimination principle. 98 But the antidiscrimination principle and the antisubordination principle inform two very different visions of the reach of equal protection doctrine. While both seek to eliminate inequality, the former treats all members of society in a colorblind, or race-neutral fashion, whereas the latter is ex-94. See Volpp, supra note 44, at 95-96. 95. See Coleman, supra note 2, at 1132-86. Presumably, the equal protection argument would go something like this: a victim of crime asserts that she or he was subjected to differential treatment, compared to non-immigrant victims of similar crimes. This differential treatment is manifested by a lesser sentence for the defendant, that results from intentional classification of the victim on the basis of race or national origin by the prosecutor, who decides not to prosecute, or the judge, who decides to admit cultural evidence about the defendant. The differential treatment violates the victim's right to equal protection. As an equal protection claim, this argument appears somewhat unworkable: how would one prove that a prosecutor or judge intended to discriminate against a victim on the basis of race or national origin through considering cultural factors that influenced a defendant? See Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and the Supreme Court, 101 Harv. L. Rev. 1388, 1421-40 (1988) (discussing difficulties presented by equal protection claim that asserts rights of black victims to "an equal share of death penalty services"). Kennedy argues that the fact that the death penalty is more frequently meted out to those who murder whites than blacks constitutes a violation of the equal protection of those black victims. His argument, positing an equal protection violation of victims, remedied through limiting the rights of defendants, is distinctly similar to Coleman's proposal, but is not discussed in her article. plicirly color conscious, and considers the concrete effects of government policy on people's substantive conditions. 9 9 Specifically, the antidiscrimination principle looks only to whether a process was fair, and not at its outcome; looks at a specific act or omission and not its context; treats racism as an individual problem, rather than as a societal one; and privatizes racism, so that remedies are meted out solely on the level of the individual. 10 0 As described by Alan Freeman:
[Antidiscrimination's] central tenet . . . is the prohibition of race-dependent decisions that disadvantage members of minority groups, and its principal task has been to select from the maze of human behaviors those particular principles that violate the principle, outlaw the identified practices, and neutralize their specific effects. Antidiscrimination law has thus been ultimately indifferent to the condition of the victim; its demands are satisfied if it can be said that the "violation" has been remedied.' 0 1 In "(Mis)Identifying Culture," I proposed that antisubordination be a normative value factored into cases involving "cultural defenses." 10 2 I critiqued the existing legal scholarship, which advocated either admitting cultural evidence in the name of cultural relativism, or excluding it, by invoking the need for immigrants to assimilate (which is Coleman's posi- 100. See Brest, supra note 96, at 6-12. 101. Freeman, supra note 99, at 1053-54 (footnote omitted). He characterizes the result of the antidiscrimination principle as follows:
THE LAW.-"Black Americans, rejoice Racial discrimination has now become illegal." BLACK AMERICANS: "Great, we who have no jobs want them. We who have lousy jobs want better ones. We whose kids go to black schools want to choose integrated schools if we think that would be better for our kids, or want enough money to make our own schools work. We want political power roughly proportionate to our population. And many of us want houses in the suburbs." THE LAW: "You can't have any of those things. You can't assert your claim against society in general, but only against a named discriminator, and you've got to show that you are an individual victim of that discrimination and that you were intentionally discriminated against. And be sure to demonstrate how that discrimination caused your problem, for any remedy must be coextensive-with the violation. Be careful your claim does not impinge on some other cherished American value, like local autonomy of the suburbs, or previously distributed vested rights, or selection on the basis of merit. Most important, do not demand any remedy involving racial balance or proportionality; to recognize such claims would be racist." Id. at 1049-50 (footnotes omitted).
102. See Volpp, supra note 44, at 63. tion).103 Instead, I suggested that claims of cultural authority in these cases be approached in a more thoughtful manner, whereby what is presented as "culture" is interrogated for the power dynamics at issue, within a context that recognizes the power dynamics also implicated in mainstream culture and the law. This would mean using the principle of antisubordination to examine and challenge who makes claims to cultural authority in these cases, and what that culture is claimed to be. 10 4 In contrast, Coleman relies on the antidiscrimination principle to preclude such a case-by-case basis examination of cultural representation. Rather, in keeping with the antidiscrimination principle's privileging of process over outcome, she seeks a "neutral" process with which to uniformly resolve all cases involving "cultural defenses." She seizes upon the balancing test, which she describes as an "apparently fair and objective tool." 10 5 She contrasts this fairness with the "political or emotional" methodology that previously has been used to interpret "cultural defense" cases. In other words, she asserts that prior scholarship on the issue has been inadequate and insufficiently "objective." 10 6 Of course, a balancing test is not a neutral "tool," but instead a test that measures and weighs normative values, such as how one regards the interests of competing parties. 10 7 Describing a balancing test as "objective" only serves to mask the considerations of raw power at issue.' 0 8 Further, the stated desire for a "neutral process" is reminiscent of Herbert Wechsler's 1959 condemnation of the Supreme Court in Brown v. Board of Education for 103. Holly Maguigan also has argued that the difficult issues raised by "cultural defenses" require rejecting an all-or-nothing approach that either precludes all cultural evidence, or admits it without challenge. See Maguigan, supra note 69, at 43; Volpp, supra note 44, at 58-59.
104. Similarly, Holly Maguigan has emphasized the importance of using rebuttal testimony to counter "outmoded, Eurocentric stereotypes." Maguigan, supra note 69, at 94-95 (pointing out that "expert testimony of anthropologists, psychologists, and sociologists can serve to support racist, anti-immigrant, and sexist stereotypes and can invite both acquittals and prejudice against other members of a culture based on those stereotypes," and the importance of rebutting such testimony).
105. Coleman, supra note 2, at 1156. While Coleman evinces a recognition that there have been critiques of the balancing test, she defends its use by reporting that "without question, the doctrine is alive and well in our jurisprudence." Id. at 1156 n.295. 106. Id. at 1156. This claim, which privileges pure procedure and disparages contextualized and specific descriptions as "emotional," falls within what Patricia Williams describes as the promotion of the "existence of transcendent, acontextual, universal legal truths or pure procedures .... The more serious side of this essentialized world view is a worrisome tendency to disparage anything that is nontranscendent (temporal, historical), or contextual (socially constructed), or nonuniversal (specific) as 'emotional,' 'literary,' 'personal,' or just Not True." PatriciaJ. Williams striking down racial segregation by-using "political" and "substantive" values rather than "neutral principles." 10 9 The values Coleman seeks to balance are those of immigrant defendants and their victims, which she poses in competition with one another." 0 She declares that she does not want to privilege the rights of victims over the rights of defendants, even though conservatives and some feminists adopt this position: "'When in Rome, do as the Romans do!,' is the conservative cry whenever multiculturalism appears to threaten established institutions in American society .... Feminists generally do not align themselves with conservatives; however, because our 'Rome' is a better place for women from the Western perspective, they do stand aligned ... ."" Expressing discomfort with a naked advocacy of "victims' rights,"" 2 Coleman then searches for other "objective" legal tools to use to sort out her prescription. The additional "objective" tools she locates include the allegation that a "less burdensome alternative" already exists for defendants," 3 and an examination of "social utility." In her opinion, any "social utility" furthered by the use of cultural defenses is belied by the fact that allowing such defenses will create "balkanization" and "gender and racial apartheid"-as existed in the past." 4 Coleman invokes the history of apartheid in America by citing the "black codes" enacted by several Southern states after the Civil War." 5 This analogy indicates a belief that individual cases of consideration of cultural evidence can be equated with de jure apartheid." 6 The threat that "culture consciousness" will promote domination-"apartheid"rests on a misperception of non-European culture as more inherently patriarchal than "American" culture, so that "culture consciousness" promotes domination, for example, by serving racist or sexist ends. In order 109. See Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L Rev. 1, 32-35 (1959) . For a critique of Wechsler's article, see Charles L Black,Jr., The Lawfulness of the Segregation Decisions, 69 Yale LJ. 421, 421 (1960) (critiquing Wechsler's argument for requiring neutralization of lived historical experiences and shared social meanings); Gary Peller, Neutral Principles in the 1950's, 21 U. Mich. J. L. Reform 561, 618-21 (1988) (critiquing Wechsler's failure to see that promoting procedural neutrality of the Court in deferring to substantive values of the legislature is itself a substantive value choice, and that "neutral process" is contaminated by unequal power distributions and inequality).
110. See Coleman, supra note 2, at 1157-58. 111. Id. at 1158. 112. Coleman asserts that the "Rome is a better place" perspective does not reflect the "liberals' dilemma," with which she identifies, because it inherently incorporates the judgment that the rights of victims outweigh those of defendants. Id. 113. Id. Coleman's "less burdensome alternative" is to allow defendants to admit cultural evidence at the sentencing phase. For a discussion of this assertion, see infra text accompanying note 186.
114. Coleman, supra note 2, at 1098, 1161-62. 115. See id. at 1129-30. 116. In fact, she warns that considering cultural evidence "inevitably would result in the evolution of 'culture codes'" which she likens to "slave and black codes and gender discriminatory laws." Id. at 1167. to provide a jurisprudential tool with which to ward off this threat, Coleman collapses culture with national origin and race, so that she can link culture to a suspect classification. She then argues that consideration of a non-European immigrant's culture represents illegal classification on the basis of national origin or race.' 1 7 In her attempt to portray the invidiousness of considering culture, Coleman relies upon doctrine which asserts the necessity of ignoring one's race or national origin, and thus links "cultureblindness" to "colorblindness." She contends: "Because of our history of discrimination, the [antidiscrimination] principle also requires that suspect decisions be closely examined even when-or perhaps particularly when-the intent of the decisionmakers appears or is alleged to be legitimate."" 8 In other words, because our nation's history is replete with dejure segregation, our legal system is now prohibited from explicitly considering race or national origin, and should be "colorblind."" 9 It is unclear why Coleman chooses to stress that benign classifications should be examined particularly closely. Possibly, like Justice O'Connor in Adarand Constructors v. Pena, she espouses a belief that it is difficult to differentiate between what Justice Stevens, in his dissent, called a "No Trespassing sign" (invidious discrimination) and a "welcome mat" (benign discrimination).120 Alternatively, a condemnation of benign consideration of race or national origin is simply required to make her thesis logically coherent. Because cultural evidence is allowed on the basis of benign classification of a defendant, her article must critique color-conscious decisionmaking on any basis.' 21 Regardless of the rationale, her association of consciousness 117. See id. at 1133-35. 118. Id. at 1132 (footnote omitted). 119. While Coleman acknowledges that our current jurisprudence demands classification on the basis of race or national origin to be met with strict scrutiny, she also calls for an actual prohibition of any consideration of race or ethnicity. "Because the government is charged with ensuring the equal protection of the laws, it is required, in the first instance, to ensure thatjudges and prosecutors do not make decisions that are based on race or ethnicity." Id. at 1134. 120. 115 S. Ct. 2097, 2120-21 (1995) (requiring federal race-based affirmative action programs to be subject to strict scrutiny). As Justice Stevens writes:
There is no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination.
The consistency that the Court espouses would disregard the difference between a "No Trespassing" sign and a welcome mat. It would treat a Dixiecrat Senator's decision to vote against Thurgood Marshall's confirmation in order to keep African Americans off the Supreme Court as on a par with President Johnson's evaluation of his nominee's race as a positive factor. It would equate a law that made black citizens ineligible for military service with a program aimed at recruiting black soldiers. Id. at 2121 (Stevens, J., dissenting). 121. It is also possible that Coleman seeks to emphasize the invidiousness of explicit consideration of national origin and race so as to protect the civil rights of whites. There is a suggestion of this in that she describes Adarand not as threatening to end affirmative of race or national origin with legal apartheid constitutes part of the neoconservative attack on color-conscious scholarship. 122 Coleman's position evinces no recognition that colorblind laws can be, and have been, detrimental to people of color, and that colorconscious laws can be, and have been, beniefi'cial. 12 3 To call for color-or culture-blindness in the context of sexual violence cases is especially curious, as there is significant scholarship pointing out that women of color cannot be adequately subsumed under prevailing feminist critiques of laws addressing domestic violence and rape.' 2 4 Such a perspective seeks to forcibly assimilate all difference into a supposed norm, 125 and ignores the ways that different treatment may be helpful to differently situated communities, as an analysis which uses the principle of antisubordination, rather than antidiscrimination, might indicate. Rather than examining the concrete effects of culture-blind laws on women of color, the article deploys rhetoric exhorting the importance of national uniformity. Seeking to erase all difference in the name of national colorblindness echoesJustice Scalia's stunning conflation of nation and race in Adarand, action as we know it, but as standing for the proposition that "the government may not discriminate on the basis of race or national origin against any citizens in the provision of its services." Coleman, supra note 2, at 1131 n.191.
122. For other examples of such attacks, see Chen, supra note 4, at 149; Farber & Sherry, Is the Radical Critique of Merit Anti-Semitic?, supra note 4, at 856.
The attack on race consciousness is being led in the courts not only by Justice O'Connor, but byJustices Scalia and Thomas, who both wrote concurrences in Adarand in order to underscore their conviction that race consciousness is a negative thing. Scalia decried group-based rights in the form of a "creditor or debtor race... [a] concept alien to the Constitution's focus upon the individual," and analogized benign race consciousness with slavery. "To pursue the concept of racial entitlement-even for the most admirable and benign of purposes-is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege and race hatred." Adarand, 115 S. Ct. at 2118 (Scalia, J., concurring). Justice Thomas stated his belief that "government-sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice," and warned that so-called "benign" discrimination can be as "poisonous and pernicious" as any other form of discrimination. Id. at 2119 (Thomas, J., concurring).
123. For an elaboration of how "colorblindness" has harmed the progress of civil rights, and of the importance of color consciousness, see T. Alexander Aleinikoff, A Case for Race-Consciousness, 91 Colum. L Rev. 1060 , 1073 -78 (1991 ; Crenshaw, supra note 99, at 1341-46; Garrett Epps, Of Constitutional Seances and Color-Blind Ghosts, 72 N.C. L. Rev. 401,445-48 (1994) ; Neil Gotanda, A Critique of "Our Constitution is Color Blind," 44 Stan. L. Rev. 1, 2 (1991); Cheryl I. Harris, Whiteness as Property, 106 Harv. L. Rev. 1707 Rev. , 1766 Rev. -78, 1784 Rev. -86 (1993 .
124. See, e.g., Crenshaw, Mapping the Margins, supra note 44, at 1245-82 (discussing how the intersection of race and gender makes the experience of domestic violence, rape and remedial reform different for women of color than for white women).
125. See Coleman, supra note 2, at 1160-61 (stating that teaching immigrants "about inconsistencies between their culture and United States law" will only be helpful for immigrants who wish to assimilate and implying that others must be forcibly assimilated through the criminalization of their behavior). when he pronounces that: "[i]n the eyes of government, we are just one race here. It is American." 126 IV. "WE T is BEsT"-WHosE CHAUVINIsTIc TRADMIONS?
Coleman's article is premised on the idea that the culture of immigrants from Asia and Africa to the United States lags behind "American" culture, especially in the context of women's "advancement." 127 She warns of a "cultural dilemma that pits entrenched citizens of European descent against some immigrants and descendants of immigrants who are not European." 2 8 These non-European immigrants and their descendants, according to Coleman, jeopardize the progress "at the core of the broader American culture," 1 2 9 because, in contrast to "American culture," there exists a "chauvinism that is at the core of [non-European] traditions." 30 Coleman suggests that the multiculturalist ideal of equal respect for all cultures must give way when our Constitution, our national culture, and the rule of law are in jeopardy.
A. Cultural Racism
Coleman's argument is predicated on questionable assertions concerning the relationships among race, culture, and nation. In the not too distant past, purported biological differences were the primary rationale for racial subordination.' 31 Race was equated with distinct hereditary characteristics, such as differences in intelligence, temperament, and sexuality.' 3 2 But by the early decades of the 20th century, biologism was losing popularity, and ethnicity theory had gained credence. According to ethnicity theorists such as Gunnar Myrdal, race and culture were both considered determinants of ethnic group identification. Ethnic identification was supposed to disappear over time through assimilation into a unitary national culture.' 33 Predicated on the experiences of European immigrants, ethnicity theory faced challenges in explaining the experiences of African Americans. Nonetheless, proponents such as Myrdal argued that the conflict posed between the "American Creed" of equality 126. Adarand, 115 S. Ct. at 2119 (Scalia, J., concurring) . 127. See Coleman, supra note 2, at 1140 ("Forjust as American law and culture once stood as a barrier to the advancement of American-born women in these areas, so too the patriarchal values brought to our country by some immigrants serve as a barrier to the advancement of women from these cultures." (citations omitted)).
128 and the actual experience of black racial inequality could be resolved through black assimilation.' 3 4 Such assimilation would cure the "pathological" aspects of black culture, contended Myrdal, who claimed that black culture's supposed inferiority and difference from a "unified national culture" explained the fact of black racial subordination. 135 Frantz Fanon has described this shift from biological to cultural explanations for racial subordination as a progression from vulgar to cultural racism.' 3 6 With the latter, the culture of certain communities is posited as either inferior or incompatible with the values of the dominant community. Cultural racism positions non-European immigrants in the United States and Europe, as well as African Americans in the United States,' 3 7 as living according to cultural dictates that are hopelessly backwards and different.' 3 8 This purported primitiveness or foreign nature of cultural practices is used to legitimize racial subordination. Exaggerating cultural difference from a supposed mainstream culture allows the notions of race and nation to fuse, so that the culture of certain groups is 137. The construct of a "culture of poverty" or "culture of violence" in African American communities can be considered an example of cultural racism. The notion that African Americans are subject to certain cultural practices that foster poverty, violence, and dysfunctionality, is exemplified by the Moynihan Report. See Paula Giddings, When and Where I Enter The Impact of Black Women on Race and Sex in America 325-35 (1984) (discussing the Moynihan Report and its premise that "dominance" of black women led to "humiliated" black men, welfare dependency and a "tangle of pathology"). This notion has also been popularized by the work of Charles Murray. See Charles Murray, Losing Ground: American Social Policy, 1950 -1980 , at 145-91 (1984 (arguing that social welfare policies since the 1960s have encouraged self-destructive patterns of behavior among blacks and poor people).
138. Etienne Balibar calls this variant of racism "neo-racism," and suggests that in France "the category of immigration is substituted for the notion of race," where the "dominant theme is not biological heredity but the insurmountability of cultural differences." Etienne Balibar, Is There a 'Neo-racism'? in Race, Nation, Class: Ambiguous Identities 17, 20-21 (Etienne Balibar & Immanuel Wallerstein eds., Chris Turner trans., 1991). Balibar writes that the assimilation demanded of [blacks in Britain and France] before they can become "integrated" into the society in which they already live... is presented as progress, as an emancipation, a conceding of rights. And behind this situation lie barely reworked variants of the idea that the historical cultures of humanity can be divided into two main groups, the one assumed to be universalistic and progressive, the other supposed irremediably particularistic and primitive. Id. at 25.
On cultural racism, see also Philomena Essed, Understanding Everyday Racism: An Interdisciplinary Theory (1991) (exploring the structure of racism as revealed by the personal experiences of black women in the United States and the Netherlands); Gilroy, supra note 79, at 24-27 (discussing racism toward black cultures in England, the United States, and the Caribbean); Razack, supra note 1, at 898-99 (remarking how cultural differences are used to explain oppression). considered to fall outside the borders of "our society" or "American culture." 3 9 The idea that certain cultures are more "advanced" has been discredited as racist for decades by scholars, who point out that the idea developed in the service of Western global conquest. 14 0 Constructing a primitive "other" allowed the "West" to define a contrasting identity as "progressive," which was then used to justify colonialism and imperialism. 14 ' The notion of inferior cultural practices is frequently invoked in the context of arguing that certain communities must shed those practices in order to assimilate into our "national culture."
Of great significance here is the deployment of these notions of cultural inferiority and inassimilability through the apparatus of the law and the state. Coleman's argument perceives cultural difference asjeopardizing the uniformity of our law and nation: she presumes a uniform, cultureless legal regime facing the threat of difference. But United States law is not devoid of culture. 42 While Coleman's piece assumes that law and culture are entirely autonomous, and that law can somehow govern and control culture, culture already infuses the law. 143 Further, the idea of a uniform law and nation is in fact constructed by representing certain communities as marginal, culturally "different," and threatening to the legal order.
Paul Gilroy describes the way the notion of unified national culture has been articulated in Britain around the theme of legality and the constitution, which immigrant defendants are alleged to violate. Gilroy describes the creation of a moral panic about "muggings" by black immigrants in Britain, where black crime has been seen as disrupting the reverence for law, which is conceptualized as a fundamental component of "Englishness." "Black crime" is considered expressive of "black ethnic-139. See generally Gilroy, supra note 79, at 63-72 (discussing relationship between British nationalism and racism).
140. See Edward W. Said, Orientalism (1978) (explaining how the creation of "the Orient" in European discourse and imagination has supported cultural domination); Spivak, supra note 22, at 197-221 (discussing how changes in power structures are signalled when sign-systems change). Imperialism has been justified by ideology which posits a fundamental distinction between the West and the rest of the world, created through perceived geographical and cultural barriers, as well as by methods used to codify difference among peoples, which chart progress "from primitive to subject races," and finally to "superior or civilized peoples." See Edward W. Said, Culture and Imperialism, 108-09 (1993).
141. See Said, Culture and Imperialism, supra note 140, at 108-09. 142. See Maguigan, supra note 69, at 53 (pointing out that the argument that it is unfair to allow people of color to use "cultural defenses" "ignores the work of scholars who explain that the standards of the dominant culture operate now as a cultural defense by supporting traditional defenses").
143. In fact, culture exceeds the boundaries of law. See Lisa Lowe, Immigrant Acts: On Asian American Cultural Politics (forthcoming 1996) (manuscript at 24-25, on file with the Columbia Law Review) (suggesting that when the state can neither resolve nor suppress inequality, it erupts in culture).
ity," and thus crime is identified as an expression of black "culture." 14 Similarly, Dwight Greene addresses the way race and lawbreaking were conflated and posed as a threat to the state in the construction of the perceived epidemic of "carjackings" in the early 1990s in the northeast United States, 145 Coleman's article appears to reflect a similar moral panic'4 about crimes committed by immigrant defendants in the United States. Her article constructs sexual and parental violence as the sole expression of non-European immigrant culture. 1 47 Her thesis posits insurmountable cultural difference, constructed through the cases she describes, to express an immigrant ethnicity which is fundamentally incompatible with the United States Constitution and a "unifying American culture." 148 In order to prove that gender-based oppression by immigrants is so disturbing, Coleman's article suggests an "American" culture that is uni-144. See Paul Gilroy, 'There Ain't No Black in the Union Jack': The Cultural Politics of Race and Nation 72, 76 (1987) . Gilroy discusses how adherence to the rule of law "symbolizes the imagined community of the nation... (and how] conflicts between blacks and the law's agents... have sometimes been seen as a self-fulling prophecy of black externality and alienness." Id. at 74. As Gilroy states:
As culture displaced anxiety about the volume of black settlement, crime came to occupy the place which sexuality, miscegenation and disease had held as the central themes and images in the earlier discourses of "race." Crime, in the form of both street disorder and robbery was gradually identified as an expression of black cuture .... Id. at 109.
145. See Dwight L. Greene, Naughty by Nurture: Black MaleJoyriding-Is Everything Gonna Be Alright? 4 Colum. J. Gender & L. 73 (1994) . Despite the fact that the occurrence of car thefts actually decreased in the early 1990s, there was a perceived explosive increase in "carjackings." Greene explains the construction of this phenomenon as follows:
Using the common links of cars and stereotypes, the media has created the impression of an epidemic of out-of-control young Black men engaging in auto theft . . . . The incidents selected for presentation conform to dominant stereotypes about young Black men, single Black mothers, and White women in need of White male protection against a dangerous (Black) world. Id. at 75-76. 146 . That there currently exists in the United States a panic about immigration generally, and about crimes committed by immigrants specifically, is beyond dispute. Witness the enactment of myriad anti-immigrant laws, including Proposition 187 in California (currently enjoined in large part in federal court, see League of United Latin Am. Citizens v. Wilson, 908 F. Supp. 755, 764 (C.D. Cal. 1995)), which requires health care and social service workers and school teachers to notify the INS of any suspected undocumented clients or students, and to deny them services. Proposition 187, § § 5-7, 1994 Cal. Legis. Serv. No. 6, at A-78, A-79 to A-80 (West). Nationally, there is pending legislation in Congress to regulate both "legal" and "illegal" immigration. See S. 1664 , 104th Cong. (1996 fled' 49 and progressive,'-0 which denies the existence of what we could call the American chauvinistic tradition: a history of gendered violence1 5 1 and ethnocentrism. 152 This tactic has been labelled "epistemic violence" -a discursive technique used to demarcate difference and marginalize those who are considered as falling outside a dominant culture, while constructing a mythology of the great and progressive West.' 5 3 As Avery Gordon and Christopher Newfield point out: "[w]ere there indeed a set of 'core American values' ready to assert unambivalent antiracism and democratic equality against their opposites in American life, we would not be in our fourteenth decade of working toward racial Reconstruction of an America without slavery.' u 5 4 Furthermore, the fiction that a uniform national culture exists is emblematic of United States cultural nationalism. Historically, the idea of cultural nationalism has been used to describe the assertion of difference by "minority" groups, a fact which has served to prevent the recognition of intense cultural nationalism on the part of the American mainstream. The presumption that the United States and its fictive unified culture is per se more progressive and more protective of women and children than the culture of Asian and African 149. Gordon and Newfield point out that, in recent years, the "prestige of common culture" has been asserted, "as the primary defensive barrier to the dangers posed by the existence of ethnicity and race. Plurality is increasingly seen as a dangerous thing .... Common values, shared principles, core beliefs, national purpose, [and] bringing people together... are invoked repeatedly against a nameless but standing threat of civil war." Avery F. Gordon & Christopher Newfield, Mapping Multiculturalism 1, 8-9 (Avery F. Gordon & Christopher Newfield eds., 1996) [hereinafter Mapping Multiculturalism].
150. See, e.g., Coleman, supra note 2 at 1094 (querying whether "there is and should be a unifying American culture that guides our institutions"); id. at 1166 (concluding that "multiculturalism should not be permitted either intentionally or incidentally to erode the progress we have made as a culture in protecting the rights of minorities, women, and children").
151. "In the United States, violence against women is a problem of staggering proportions: a woman is battered every 15 seconds, one out of every five women will be raped in her lifetime, and almost half of all female homicides will be committed by the victim's male partner." Mallika Dutt, With Liberty & Justice for All: Women's Human Rights in the United States 25 (1994) (footnotes omitted).
152. Coleman recognizes that ethnocentrism exists when she states that "multiculturalism's twin caveats-that we recognize our natural tendency toward ethnocentrism, and that we tread gently if at all upon that which is at the core of immigrant cultures-are essential to the attainment of" "[r]espect for these newcomers." Coleman, supra note 2, at 1166. However, she then concludes, "[n]evertheless, multiculturalism should not be permitted.., to erode the progress we have made as a culture." Id. Her assertion that United States culture is more progressive than non-European culture in certain respects does not indicate a strong concern for avoiding ethnocentrism.
153. The frontier between those who belong and those who are "other" is erected through what Gayatri Spivak calls "the epistemic violence" of the discourses of the Othervia the ideologies of colonialism and imperialism, depicting the colonized, the exotic, the primitive, the anthropological and the folkloric. See Gayatri C. Spivak, Can the Subaltern Speak? in Marxism and the Interpretation of Culture, supra note 41, at 271, 281.
154. Mapping Multiculturalism, supra note 149, at 7-8.
immigrants is the most rehearsed United States cultural nationalism: "West is best." The pressures of the global economy in the United States in the form of economic restructuring, or what could be called structural adjustment at home, 155 have led to contemporary attacks on immigrants that conflate race, lawbreaking, and immigrant status in significant ways, and to a resurgence of racist nationalism. 156 No longer embracing the tired poor and the huddled masses with open arms, the United States is more particular these days about who is welcome. People without lawful immigration status in this country are now constructed as "illegals," meaning that their very essence, their identity in the United States, is demarcated as breaking the law. Even though undocumented immigration status is a mutable characteristic, the notion of being "illegal" is used to fix and permanently mark a class of people. "Illegals," those who transgress the boundaries of both nation and law, are not welcome in the "American family." Today, even immigrants whose group identification is constructed through their "legality"-"legal immigrants"-are under attack.
Witnessing the ever-shrinking pool of those considered "acceptable" in this country, one could say that the category "citizen" is now being accorded something of the privilege historically accorded "whiteness." The marginalization of certain groups of immigrants is largely a product of racialization; while one-half of all undocumented persons are visa overstayers, 157 the specter of "illegal aliens" deployed in immigrant debates is almost always of people crossing the border from Mexico, or Chinese brought in by "smugglers." 158 As Bill Ong Hing has said, "It's no accident 157. See Diane Targovnik, Congressional Debate Shows Scope of Legal Immigration, Houston Chron., Mar. 17, 1996, at 1A (more than half of illegal immigrants are visa overstayers).
158. In fact, the largest community of undocumented persons in New York state is Italian, followed by Ecuadoreans, Poles, Irish, and Russian. SeeJeffYang & Karen Lam, Could it Happen Here?, Village Voice, Dec. 6, 1994, at 14. For a discussion of the "spectacularity" of the "smuggled Chinese," see Colleen Lye, Toward an Asian (American) Cultural Studies: Postmodernism and the "Peril of Yellow that the Statue of Liberty faces Europe and has her back to Asia and Latin America." 159 This racialization is facilitated by the conflation of nation with family. As Etienne Balibar points out, the fact that nationalism is premised on the identification of a "national community" with a symbolic kinship facilitates contemporary attacks on immigrants.°6 0 While people no longer appear to believe that "Middle Eastern terrorists" parked a bomb-laden U-Haul outside the Murrah Federal Building in Oklahoma City, the recently enacted Antiterrorism and Effective Death Penalty Act, signed by President Clinton on the one year anniversary of the Oklahoma City bombing, nonetheless contains myriad provisions aimed at attacking immigrants, and the figure of the "messianic" "Islamic fundamentalist" was used to urge passage of the bill.' 6 1 We see this identification of nation Capital and Labor," in 1996, Pub. L. No. 104-132, 110 Stat. 1214 ("AEDPA"), contains provisions purporting to eliminate suspension of deportation for individuals who entered the United States without inspection, allow summary exclusion of individuals who arrive at points of entry (including applicants for political asylum), and eliminate judicial review over deportation hearings and discretionary relief from deportation for certain "criminal aliens." For a discussion of the deleterious effects of AEDPA on immigrants, see Lena Williams, A Law Aimed at Terrorists Hits Legal Immigrants, N.Y. Times, July 17, 1996, at Al. President Clinton specifically noted in his signing statement of AEDPA:
This bill also makes a number of major, ill-advised changes in our immigration laws having nothing to do with fighting terrorism. These provisions eliminate most remedial relief for long-term legal residents and restrict a key protection for battered spouses and children. The provisions will produce extraordinary administrative burdens on the Immigration and Naturalization Service. The Administration will urge the Congress to correct them in the pending immigration reform legislation. Statement on Signing the Antiterrorism and Effective Death Penalty Act of , 32 Weekly Comp. Pres. Doc. 719, 721 (Apr. 24, 1996 and family in the reaction to the Oklahoma City bombing: the New York Times editorialized that there was "sickening evidence that the enemy was not some foreign power, but one within ourselves." 162 The nation, constructed through the notion of a unified national culture, is what Benedict Anderson calls an "imagined community," where, despite the actual inequality and exploitation that may prevail, the nation is conceived as a deep, horizontal comradeship.' 63 Coleman's article depicts a society where racism is only a bogeyman of the past, where progress and democracy prevail, where difference exists only outside the law in the form of diverse cultures, and where the neutral application of the law can sustain justice and equality. But the law is not neutral, and principles of abstract equality do not guarantee justice, as legal scholars have pointed out for decades. 164 
B. Misidentifying Multiculturalism
The perceived threats posed by immigrants-taking jobs, breaking the law, going on welfare and threatening national culture-present challenges for those who feel the need to urge assimilation. This is the currently popular backdrop against which Coleman presents her simplistic caricature of multiculturalism.1 6 5 This version of multiculturalism would require the acceptance of the bizarre customs and behaviors of non-white peoples, at the expense of various long-cherished "American" principles, in the name of equal respect for all communities. 166 Such a characterization of multiculturalism, that minority culture is pitted against the mainstream in "Culture Wars, " 16 7 is favored by conservatives, and charges that advocates of multiculturalism threaten such notions as "progress," "democracy," and "civilization."
Coleman's article demonstrates no awareness that the meaning of multiculturalism has been the subject of enormous debate.' 68 Among the most commonly expressed conflicts about multiculturalism are: whether multiculturalism is anti-racist or in fact oblivious to racism; whether multiculturalism means cultural autonomy or revisiting a common culture; whether multiculturalism is grounded in grassroots alliances or diversity management; and whether multiculturalism links polimulticulturalism and women's rights are posed as antithetical goals. Instead, after acknowledging that there are differing versions of multiculturalism, Coleman goes on to use a caricature of "strong multiculturalism" to characterize multiculturalism in the remainder of her article. With this erasure of differing versions of multiculturalism, her article can charge that multiculturalism per se is in tension with women's rights and must be rejected.
tics and culture or separates them. 16 9 None of this is unpacked in Coleman's simplistic equation of multiculturalism with the favored backlash term, "balkanization." 170 In adopting the neoconservative version of multiculturalism, Coleman's article can be grouped with what Stanley Fish has called "bad company."' 7 1 Her fear of "balkanization," if courts recognize the "discriminatory, violent customs" 172 of non-European immigrants, bears great similarity to the pronouncements of Arthur Schlesinger which have been critiqued by Fish and others. 173 According to Schlesinger, our cul-169. Avery Gordon and Christopher Newfield propose these as heuristic questions that obviously are not as binary in real life, but that reflect the profound ambivalence which surrounds these issues. See Mapping Multiculturalism, supra note 149, at 3-7.
170. Coleman's unfamiliarity with the terminology she uses is also demonstrated by her strange and inaccurate depiction of the term "postmodernism": she alleges that postmodernism "lies at the intersection" of individualized justice and multiculturalism;
that Critical Legal Studies, Critical Race Theory, and Feminist Legal Theory are "postmodernist schools"; that there is a "postmodem concept of voice"; that postmodernists advocate that law reflect the diverse voices of all members of society; and that postmodernist theory demands that moral culpability is to be evaluated according to "multicultural" standards. See Coleman, supra note 2, at 1118-19, 1121 n.150.
It appears Coleman has conflated postmodemist theory with her vision of multiculturalism. But multiculturalism descends from an entirely different genealogy (cultural feminism, Third World studies, and ethnic studies) than postmodernism. See generally Feminism/Postmodernism, supra note 41 (exploring relationship between feminism and postmodernism); Feminists Theorize the Political (Judith Butler and Joan W. Scott eds., 1992) (examining relationship between feminism and poststructuralism). While it may appear odd to spend time critiquing postmodernism for what it is not, attacking postmodernism for its presumed characteristics is typical of backlash politics. Coleman's position on the difficulty of assimilating immigrant cultures unfortunately finds some kinship in the pronouncements of right-wing demagogues such as Pat Buchanan, Arianna Huffington and Peter Brimelow. Buchanan famously advocated favoring admission for "Englishmen"-in contrast to "Zulus"-stating. "I think God made all people good. But if we had to take a million immigrants in, say, Zulus next year, or Englishmen, and put them in Virginia, what group would be easier to assimilate and would cause less problems for the people of Virginia?" Maureen Dowd, Buchanan's Alternative: Not Kinder or Gentler, N.Y. Times, Jan. 15, 1992, at A16.
Huffington alleges that "[m]ulti-culturalism shatters the ideal of one nation under God into a secular set of warring tribes and competing ethnic claims," and contends that bilingual programs "are ripping America apart." All Things Considered: Immigrant Supports English Only Movement (NPR radio broadcast, Apr. 25, 1996) (transcript available in Lexis, News Library, Script File); see also Huffington, Values vs. Origins of flict is new is simply inaccurate, and the perception of the threat itself is premised upon racist ideology.' 7 9 While Coleman does not explicitly racialize the core values she upholds, her unquestioning reification of racist notions of immigrants, and her argument that non-European immigrants threaten our "unifying American culture" furthers anti-immigrant racism. 1 8 0
V. TALKING CULTURE
In an article that addresses the difficult nuances of "talking culture" in the context of sexual violence against women of color, Sherene Razack argues that, in the face of racism, it sometimes has made sense for feminists not to talk about culture at all. This is because of the prevalence of the view that violence in immigrant-communities is somehow a cultural attribute. Culture in immigrant communities is defined through male domination, while in the progressive 'West," male domination is considered to be largely a thing of the past. Razack says:
Culture talk is clearly a double-edged sword. It packages difference as inferiority and obscures gender-based domination within communities, yet cultural considerations are important for contextualizing oppressed groups' claims for justice, for improving their access to services, and for requiring dominant groups to examine the invisible cultural advantages they enjoy.1 8 1
It is indeed difficult to talk about culture. Against a backdrop of imperialist discourse, within a framework of antiracism and antisexism, it is a project that requires constant contextualization and mediation. Yet many scholars and activists have built a foundation, engaging in work that both Making and Remaking Asian America Through Immigration Policy, 1850-1990 (1993) (Robert Gooding-Williams ed., 1993) . The overestimation of the population of people of color in the United States is pervasive. A recent poll of white Americans indicated that many tend to overestimate greatly the number of people of color in the United States. See Priscilla Labovitz, Immigration-Just the Facts, N.Y. Times, Mar. 25, 1996, at A5 (comparing percentage of United States population thought to be Hispanic (14.7%) with actual figure (9.5%); percentage thought to be black (23.8%) with actual figure (11.8%); percentage thought to be Asian (10.8%) with actual figure (3.1%); percentage thought to be white (49.9%) with actual figure (74%)). On the American fear of "conquest" by racial others, see generally 179. See Fish, supra note 171, at 82-83. 180. As Stanley Fish writes, "common values," "national unity," "American character," a "single nation" and the idea of "assimilation" are now "code words and phrases for an agenda that need no longer speak in the accents of the Know Nothing party of the nineteenth century or the Ku Klux Klan of the twentieth." Id. at 87. 181. Razack, supra note 1, at 896.
interrogates the transnational flow of ideas, concepts and actions such as feminism and nationalism, and examines critically how notions of culture are deployed for political ends.' 8 2 In the specific context of cultural defenses asserted in criminal cases, scholars and practitioners have made various suggestions that develop a process of navigating these complex questions. The difficult issues raised by "cultural defenses" require rejecting an all-or-nothing approach that either precludes all cultural evidence, or admits it without challenge.' 8 3 Holly Maguigan has argued that endemic racism and sexism in criminal proceedings preclude barring cultural evidence in the manner Coleman proposes, because racism and sexism invariably will shape the perception of a defendant's mental state as unacceptable or incomprehensible. In cases where gendered violence is at issue, Maguigan asks prosecutors to challenge what is presented as cultural evidence, through crossexamination, rebuttal testimony, and reasoned argument.' 8 4 As stated above, I have proposed that, given the culturally racist tropes that frequently are deployed in these cases, we look at the subject position of who is asserting cultural evidence, and whether the assertion of this evidence reifies stereotypes that further subordination. Information about a defendant's culture should never be reduced to stereotypes about a community, but should concretely address the individual's location in her community, diaspora, and history.' 8 5 Maguigan and I ask that prosecutors and community groups challenge evidence as irrelevant when it is based on stereotypes with little basis in reality, provide testimony to demonstrate how particular cultural notions are contested within communities, and present evidence that is based on accurate descriptions of 182. For an explication of how feminism can be practiced across cultural and national boundaries, without reifying essentialist notions of "women" or practicing cultural the pressures that individuals face, both within their communities and without.
In contrast, Coleman would completely excise any discussion of "culture" from criminal cases except at the sentencing phase-in which defendants could present as mitigating evidence information on how their conduct was shaped by their cultural context. This constitutes Coleman's "less burdensome alternative." However, as Maguigan points out, because of the operation of discretion of trial judges in the sentencing phase, limiting consideration of cultural factors to this point risks systematic discrimination against people of color. 186 Thus, one result of Coleman's proposal could be the very "balkanization" she fears. Coleman also asserts that she would allow an immigrant defendant to make "culture-neutral arguments" like any other defendant-one would hope that she would not preclude immigrants from making the same arguments as non-immigrant defendants!' 8 7 However, she would not allow the admission of any cultural testimony proffered as an "excuse or a reason" for the defendant's acts.1 88 What would this mean for an immigrant woman, charged after attempting to commit parent-child suicide, who sought to admit testimony both as to being battered and as to particular factors specific to her status as a woman of color and as an immigrant? Presumably, Coleman's prescription might allow her to admit evidence on Battered Woman Syndrome,just like any "American" battered woman, but preclude her from presenting other evidence directly relevant to her mental state.' 8 9 Coleman's scheme could exclude evidence such as how the woman was unable to leave the abusive relationship due to patriarchal structures both within her community, in the form of lack of support, and outside, in the form of police who do not believe her story. Also relevant, but excluded by Coleman's prescription, could be evidence as to the woman's concerns about her immigrant status, an inability to find employment without English skills, and the lack of any language-accessible shelter services. 190 Exclusion of evidence in the name of saving immi-186. See Maguigan, supra note 69, at 69 & n.116. 187. See Coleman, supra note 2, at 1159 (explaining why "cultural defenses" must be barred by stating-"The criminal law also provides established defenses that in many cases allow the defendant to make culture-neutral arguments that are based on the same facts that would be used to establish the cultural defense.").
188. See Coleman, supra note 2, at 1160. 189. For a description of the ways in which Battered Woman Syndrome, premised in the cultural feminist privileging of sex differences over any other basis of oppression, has been difficult for battered women of color and gay men and lesbians to access, see Sharon Allard, Rethinking Battered Woman Syndrome: A Black Feminist Perspective, 1 UCLA Women's LJ. 191 (1991) ; Denise Bricker, Fatal Defense: An Analysis of Battered Woman's Syndrome Expert Testimony for Gay Men and Lesbians Who Kill Abusive Partners, 58 Brook. L. Rev. 1379 Rev. (1993 .
190. Compare Coleman, supra note 2, with Maguigan, supra note 69, at 82 (discussing "the uselessness of positing a simple dualistic choice between criminal justice reform aimed at decreasing pluralistic ignorance and reform aimed at incorporating the standpoints of women."). Maguigan illustrates this point by contrasting two cases. In State grant women and children from the "chauvinism that is at the core of [their] traditions" 19 1 is not an appropriate or effective response to the difficulties posed by considerations of culture in the courtroom.
One final area in which an examination of the unstated theoretical underpinnings of Coleman's article might prove helpful is her discussion of gender-based asylum. This is a developing area of law which, like the area of "cultural defenses," is raising very difficult questions regarding the intersection of gender, race, nation, culture, and law. Coleman deploys the notion of gender-based asylum in her article in order to pursue a cultural feminist agenda-demonstrating the necessity of saving women from primitive cultures, as contrasted with the progressive culture of the United States. This is another subject that demands a more nuanced understanding of these issues, rather than a reductionist iteration of neoimperialist tropes.
Coleman relies heavily upon the recently issued federal guidelines on gender-based asylum in searching for a sign of a federal policy interest in privileging gender equity over "culture" or "national traditions." 19 2 It is not surprising that Coleman chooses the gender-based asylum guidelines as "proof" that "universal norms" supersede "cultural traditions," because she presents gender-based asylum as resting on the premise that the United States serves as a haven for women subjected to culturally specific norms which are inferior to Western traditions.' 93 But, as scholars v. Wanrow, 559 P.2d 548 (Wash. 1977) (en banc), Avena Wanrow was convicted of murder after the jury was instructed to consider her actions from an objective, and not subjective standard, and after thejudge excluded cultural evidence intended to contextualize her use of violence to protect her family (the conviction was overturned on the basis of an erroneous jury instruction). In the second case, Kathryn Charliaga was acquitted after the judge admitted testimony of experts about both Battered Woman Syndrome and cultural pressures on her not to leave the relationship. Maguigan, supra note 69, at 82 (citing Rosanne Pagano, Woman Acquitted After Killing Husband, Anchorage Daily News, Oct. 24, 1991, at A-i; Nell Waage, Expert Testifies Kathy Charliaga Suffered Battered Women's Syndrome, Kodiak Daily Mirror, ,ict. 17, 1991, at 1). 191. Coleman, supra note 2, at 1096. 192. See Coleman, supra note 2 at 1150-52 (discussing the institution of new INS guidelines in 1995 which permit immigration officers to consider gender-motivated persecution when reviewing a female petitioner's request for asylum). Coleman also seizes upon the Violence Against Women Act (VAWA), which established a new federal civil rights violation for gender-motivated hate crimes, and provided funding for state court training on subjects such as "myths about presence or absence of domestic violence in certain racial, ethnic, religious, or socioeconomic groups," in order to demonstrate the government's concern with eradicating "culturally" based violence against women. Id. at 1151 (quoting 42 U.S.C.A. § 13992 (1995)). However, such training to dispel the myths about the presence and absence of violence in certain groups would presumably inform courts that wife beating and killing are not solely phenomena in non-European immigrant communities, but are prevalent in dominant American communities as well.
193. She repeats the provisions of the INS Guidelines [hereinafter the Guidelines] which most support her article's vision of women at the mercy of patriarchal cultures:
The Guidelines note specifically that "[t]he laws and customs of some countries contain gender-discriminatory provisions," and that as a result of these laws and customs, "the civil, political, social and economic rights of women are often [Vol. 96:1573 such as Sherene Razack have pointed out, the narratives that emerge from gender-based asylum cases can reify stereotypes about culture and national identity,' 9 4 just as the narratives that emerge in the context of "cultural defenses" can reify stereotypes: for example, the notions that the United States is a "violence free zone," and that non-European countries are subject to extreme patriarchy.' 95 What is difficult in pointing out this problem is that critiquing the ethnocentric lens through which women refugees are viewed may jeopardize their claim to asylum. If, as Razack suggests, we were to unmask "the trope of pity and compassion" and move towards "a more political understanding of why women flee...
[w]ould this make them too obviously like us"-would such a shift in representation prevent these women from winning gender-based asylum?' 9 6 diminished." Finally, the Guidelines state that "women who have been raped... are viewed as having brought shame and dishonor on themselves, their families, and their communities," and that gender-related violence itself is viewed by some cultures "as a failure on the part of the woman to preserve her virginity or marital dignity." Coleman, supra note 2, at 1152 (quoting U.S. Dep't ofJustice, Considerations for Asylum Officers Adjudicating Asylum Claims from Women 9 (May 26, 1995) (on file with the Columbia Law Review)). There are other provisions of the Guidelines, however, that discuss persecution based on criteria such as actual or imputed political opinion. One example discussed in the Guidelines involves a woman (whose family was politically active in El Salvador) who was forced to watch armed attackers murder her family, and was then raped while one attacker chanted political slogans. See the Guidelines at 11 (suggesting that in Campos-Guardado v. INS, 809 F.2d 285, 289 (5th Cir. 1987), the court could reasonably have concluded that the applicant was in fact raped because of her imputed political opinion).
194. Sherene Razack notes that in Canada, women's claims for gender-based asylum have been most likely to succeed when the women are presented as victims of dysfunctional and exceptionally patriarchal cultures and states. This has the following result:
[G]ender persecution, as it is deployed in refugee discourse .... requires... women [to] speak of their realities of sexual violence at the expense of their realities as colonized peoples. It can therefore further First World interests by obscuring Western hegemony and its destructive impact on the Third World. More important, when the histories of imperialism, colonialism, and racism are left out of sexual violence, we are unable to see how these systems of domination produce and maintain violence against women. This is not to call for an end to gender-based asylum, but to suggest that there may be other narratives that can be used to win women asylum that are less likely to reify stereotypes. One possible way to mediate these interests is to focus on the role of the state: its actual sponsorship of gender-based violence, or its failure to provide protection from genderbased violence. This may help evade some of the more pernicious stereotypes about "national traditions" or "cultures" that can result. Another approach, as Sherene Razack suggests, is to ascertain the degree to which an infringement of human rights has restricted a woman's options, including her economic options.' 97 Whatever the specific tactic, what is important here is to be cognizant of the fact that the messages that emerge from particular gender-based asylum, or "cultural defense," cases will be read by the public as fitting into certain master narratives about gender, culture, nation, and race, and to interrogate how more complex and contextualized descriptions can be presented.1 9 8
We need to abandon the ethnocentric notion of the inferiority of certain cultures, and to understand that all communities are characterized both by patriarchal formations as well as by resistance to those formations. We also must acknowledge that posing multiculturalism as antithetical to feminism is a false opposition and one that is predicated on racism. Further, refusing an explicit consideration of "race" or "culture" within our legal system will not result in "colorblind" and "cultureblind" meritocratic justice, but in a replication of dominant patterns of dispersal 197. See id. at 85-86. 198 . Coleman, unfortunately, never does this. One last example of her limited perspective is her stated desire to assist Asian women "who seek to break [an] oppressive and sometimes violent cultural mold, and who want to become educated, work outside of the home, and have equal rights in other respects." Coleman, supra note 2, at 1140. Here Coleman assumes that the "Third World" retains pre-capitalist forms, expressed at the cultural level by traditions which are more oppressive to women, and that only through the entry of women into waged labor does the potential for the liberation of women increase.
Hazel Carby problematizes this notion by asserting that while foot-binding, clitoridectomy, female 'circumcision' and other forms of mutilation of the female body have all been described as 'feudal residues,' existing in economically 'backward' or 'underdeveloped' nations (i.e., not the industrialized West), circumcision of white women in the United States in fact developed with the advent of industrialization. Carby, supra note 24, at 222.
Of course, Coleman's premise that working outside the home as a wage laborer guarantees women "equal rights" is also faulty. For a description of the endemic workplace violations suffered by women workers in a particular industry, see Ho et al., supra note 85, at 383-87.
One could further note that the desire of American feminists to save "Third World" or "immigrant women" from "cultural violence" is unmatched by any similar zeal to liberate women from economic exploitation, presumably because of the unstated complicity of United States-based feminists in global power dynamics and the cultural feminist agenda. See Vasuki Nesiah, Toward a Feminist Internationality: A Critique of U.S. Feminist Legal Scholarship, 16 Harv. Women's LawJ. 189, 200-01 (1993) (criticizing focus of United States feminist legal theory on violence and not, for example, on experience of women in export processing zones).
[Vol. 96:1573 of power. These are premises that need to be understood if we want to move forward in scholarship examining the relationship of culture and the law.
